Making  a  Hearing  Request 

For  an  individual  environmental  assessment  (EA),  there  may  be  circumstances 
when,  despite  everyone's  best  efforts,  some  issues  cannot  be  resolved  between 
the  proponent  and  the  interested  person(s)  who  raised  the  issue. 

In  the  case  where  there  are  outstanding  significant  environmental  issues,  the 
interested  person(s)  may  think  it  is  appropriate  to  request  that  some  or  all 
matters  relating  to  an  EA  be  referred  to  the  Environmental  Review  Tribunal 
(ERT).  The  ERT  is  an  independent  tribunal  that  hears  disputes. 

A  decision  to  request  a  hearing  should  not  be  made  lightly.  It  should  be 
considered  a  last  resort  after  all  other  avenues  to  resolve  the  issues  have  been 
exhausted. 

Requesters  should  also  be  prepared  to  identify  how  they  want  to  be  represented 
at  the  hearing  (participant  or  party  status*)  and  need  to  decide  if  they  will  require 
expert  witnesses  or  legal  representation  at  the  hearing. 

The  Minister  of  the  Environment  has  absolute  discretion  on  whether  to  refer 
matters  to  the  ERT  or  another  entity  such  a  Joint  Board  for  a  decision. 

*  For  an  understanding  of  who  may  request  party/participant  status  and  their 
respective  roles  during  the  hearing  process,  please  refer  to  ERT's  Rules  of 
Practice  and  Practice  Directions. 

Making  a  hearing  request 

All  requests  must  be  in  writing  to  the  Ministry  of  the  Environment  as  specified  in 
the  Notice  of  Completion  for  the  ministry  Review  and  there  should  be  only  one 
submission  per  person. 

A  hearing  request  must  be  made  during  the  five-week  comment  period  after  the 
ministry  has  issued  a  Notice  of  Completion  of  a  Ministry  Review.  Any  hearing 
requests  received  prior  to  the  issuance  of  the  Notice  of  Completion  will  be 
considered  premature  by  the  ministry.  The  requester  will  instead  be  encouraged 
to  work  further  with  the  proponent  to  address  issues. 

The  request  should  include: 

requester's  name,  address,  telephone  number 

requester's  involvement  in  the  EA  process 

attempts  made  by  the  requester  to  resolve  issues  with  the  proponent 

detail     and     supporting     rationale     about    the     significant    outstanding 
environmental  reason  for  a  hearing 

detail  about  what  part  of  the  EA  is  specifically  being  referred 

a  single  submission  clearly  indicating  that  the  submitter  is  making  the 
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request. 

An  incomplete  request  may  be  returned  to  the  requester  for  more  information  or 
clarification  about  whether  the  requester  is  prepared  to  represent  or  support  its 
case  at  a  hearing. 

Under  the  Freedom  of  Information  and  Protection  of  Privacy  Act  and  the 
Environmental  Assessment  Act,  unless  otherwise  stated  in  the  submission,  any 
personal  information  such  as  name,  address,  telephone  number  and  property 
location  included  in  a  submission  will  become  part  of  the  public  record  files  for 
this  matter  and  will  be  released,  if  requested,  to  any  person. 

It  is  a  standard  practice  of  the  ministry  to  send  a  copy  of  any  hearing  requests  to 
the  proponent  for  review  and  a  response  to  the  ministry. 

Factors  considered  by  the  Minister 

When  a  hearing  request  is  made,  the  Minister  may  refer  the  application  or  part  of 
it,  to  the  ERT  unless,  in  his  or  her  absolute  discretion,  he  or  she  feels  that: 

•  the  request  is  frivolous  or  vexatious 

•  a  hearing  is  unnecessary  or 

•  a  hearing  may  cause  undue  delay  in  determining  the  application. 

In  determining  whether  a  request  for  a  hearing  is  frivolous  or  vexatious, 
unnecessary  or  may  cause  undue  delay  in  determining  the  application,  the 
Minister  may  consider  the  following: 

o  Is  the  request  an  attempt  to  litigate  issues  that  have  already  been 
decided  outside  of  the  EA  process? 

o  Does  the  request  have  merit  and  substance  in  relation  to 
outstanding  issues? 

o  Is  the  request  bringing  up  issues  that  have  already  been  dealt  with 
in  the  EA  (unless  there  is  a  material  change  in  law  or 
circumstances)? 

o  Is  the  request  being  pursued  to  delay  the  implementation  of  the 
undertaking? 

o  Does  the  request  identify  an  issue  that  the  Minister  would  like 
explored  further  before  a  decision  is  made? 

o  Will  the  hearing  be  a  wise  use  of  the  ERT's,  interested  person's 
and  proponent's  resources? 

Further,  there  are  a  number  of  other  factors  that  the  Minister  may  consider  when 
determining  whether  to  refer  matters  to  the  ERT  for  a  hearing.  These  may 
include: 

•  Did  the  proponent  consult  adequately  with  interested  persons  throughout 
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the  EA  process  and  was  this  consultation  properly  documented?  Were 
there  sufficient  opportunities  for  participation? 

Did  the  requester  participate  in  the  planning  process  when  opportunities  to 
do  so  were  made  available? 

Have  all  other  avenues  to  resolve  the  issue  such  as  self-directed  mediation 
been  exhausted? 

Are  the  issues  raised  substantive  in  nature  and  clearly  defined  and  not 
addressed  in  the  EA? 

Are  there  other  significant  outstanding  issues  identified  in  the  Ministry 
Review? 

Would  the  public  interest  be  served  if  the  issue  was  sent  to  the  ERT  for  a 
hearing? 

Would  public  health  and  safety  be  advanced  by  a  matter  being  referred  to 
the  ERT  for  a  hearing? 

Is  there  any  funding  that  has  been  approved  for  the  undertaking  with  time 
limits? 

Is  there  any  urgency  to  the  timing  of  the  approval  of  the  undertaking? 

Is  this  issue  an  issue  to  which  the  Environmental  Assessment  Act  applies  or 
is  there  other  legislation  and/or  other  processes  for  dealing  with  the  issue? 

Has  the  issue  already  been  considered  in  the  context  of  other  legislation 
and  processes  such  as  the  Planning  Act? 

Is  the  ERT  the  appropriate  forum  to  resolve  the  issues? 

Does  the  ERT  have  the  jurisdiction  to  deal  with  the  issue? 

ERT's  decision 

The  ERT  may  make  any  decision  the  Minister  is  permitted  to  make  within  a 
deadline  specified  by  the  Minister  and  when  deciding  must  consider: 

1.  The  purpose  of  the  Act. 

2.  The  approved  terms  of  reference  (ToR)  for  the  EA 

3.  TheEA. 

4.  The  Ministry  review  of  the  EA. 

5.  The  comments  submitted  during  the  review  periods. 

6.  If  a  mediators'  report  has  been  given  to  the  Minister,  any  portion  of  the 
report  that  has  been  made  public. 

7.  Any  decisions  that  the  Minister  proposes  to  make  on  matters  not  referred 
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to  the  ERT. 
Any  ERT  decision  must  also  be  consistent  with  the  approved  ToR  for  the  EA. 


The  Minister  may  give  such  directions  or  impose  conditions  on  the  referral  as  the 
Minister  considers  appropriate  and  may  amend  a  referral  to  the  ERT. 

Minister's  review  of  ERT's  decision 

Once  the  ERT  makes  a  decision,  the  Minister  may  choose  to  review  that  decision 
and  with  the  approval  of  the  Cabinet,  make  an  order  varying  the  decision  or 
substituting  his  or  her  own  decision  for  the  ERT's  decision.  The  Minister  may 
also  issue  a  notice  to  the  ERT  requesting  that  it  hold  a  new  hearing  and 
reconsider  its  decision. 

If  the  entire  application  was  referred  to  the  ERT,  the  Minister  has  at  least  28  days 
after  receiving  a  copy  of  the  ERT's  decision  to  conduct  a  review  and  issue  an 
order  or  a  notice. 

If  only  a  matter  related  to  the  application  was  referred  to  the  ERT,  the  Minister 
can  conduct  the  review  and  issue  an  order  or  a  notice  at  any  time  prior  to  making 
a  decision  on  the  application. 

Once  the  review  period  has  expired  and  no  order  has  been  made,  or  notice 
issued,  the  ERT's  decision  is  effective. 


The  information  contained  in  this  document  is  of  a  general  nature  only  and  is  not 
intended  to  constitute  advice  for  any  specific  situation. 

Please  note  that  the  texts  of  many  Ontario  statutes  and  regulations  are  available 
on  the  Internet  at  www,  e-laws.  gov. on.  ca. 

For  more  information  about  environmental  assessment  in  Ontario  please  contact: 

Ministry  of  the  Environment 

Environmental  Assessment  and  Approvals  Branch 

2  St.  Clair  Ave  West  Floor  12A 

Toronto,  ON  M4V  1L5 

Toll  Free:  1-800-461-6290 

Phone:  416-314-8001 

Fax:  416-314-8452 

E-mail:  eaabqen.moe@ontario.ca 

Website:  www.ene.qov.on.ca 
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